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> » POSSIBILITY THAT OUR Los Angeles 
County Bar Association may acquire 
its own “home” within a few years 
has brightened recently as a result of 
certain developments—even if they are 
still only in the “talking” stage. 


As may be recalled, in my first 
monthly message to my fellow Associ- 
ation members, the hope was ex- 
pressed and the suggestion offered 
that an organization as large and 
potent as ours ought to weigh the 
possibilities of acquiring its own head- 
quarters. The response among mem- 
bers to this indicated that the subject 
was no novelty, especially among 
those who have been in our organiza- 
tion for many years. 


A necessary preliminary would be 
creation of what could be called the 
Los Angeles County Bar Association 
Building Foundation. This would be 
a tax-exempt organization and plans 
for its creation are already under way. 


There are three pieces of property 
which would merit consideration as 
locations meeting at least one of our 
requirements: being within walking 
distance of the Courthouse. 


1. Building a combination office 
building and Bar Association 


JUNE, 1960 


headquarters on presently vacant 
property a very short distance 
from the Courthouse. 


bo 


. Becoming tenants or lease-own- 
ers of part of a projected 25-story 
building. This is planned pri- 
marily to serve lawyers and busi- 
nesses closely associated with 
the law. It would have a pent- 
house restaurant. It is thought 
that the Bar Association could 
purchase or lease the floor im- 
mediately below the penthouse 
for use as club headquarters. 


3. The Board of Trustees of the 
County Law Library could add 
a floor or floors to the existing 
structure at First Street and 
Broadway. (This building was 
planned with the possibility of 
adding additional floors if and 
when the desirability came 
about. ) 


Some progress is being made in in- 
creasing the activity and attendance 
of the various committees of the As- 
sociation. Your President has had 
meetings with the chairmen of our 
nearly forty committees, and has been 
urging them to sound out colleagues 
in their respective fields, and to invite 
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them to participate in sessions on 
problems of peculiar interest to them. 

Among those in which heightened 
interest has been noted are the com- 
mittees on taxation, probate, civil pro- 
cedure, corporate law departments 
and some others. 

Efforts are being made to liven up 
our monthly luncheon meetings with 
new types of programs to stimulate 
interest, discussion and attendance. 


As an example of this, our June 
meeting is scheduled to feature a 
spirited debate on the burning ques- 
tions of Free Press v. Fair Trial. At 
this writing, only one of our two de- 
baters has been “signed up.” He is 
Joseph A. Ball, one of our most cap- 
able speakers who has been active 
for many years not only in our As- 
sociation but in the State Bar of Cali- 
fornia and the American Bar Associ- 
ation. He is a member of the House 
of Delegates of the last named or- 
ganization. 

It is anticipated that Mr. Ball’s ad- 
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versary will, like him, welcome ques- 
tions from the floor following their 
formal debate on these questions of 
such topical interest. 

Another goal this year in an effort 
to streamline our meeting notices 
themselves, with a view to communi- 
-ating the message as forcefully and 
tersely as compatible with clarity and 
adequate information. How did you 
like our last notice? Your comments 
are invited. 

One of the most stimulating and 
gratifying things about my tenure as 
your President so far this year has 
been the encouragement and support 
offered by so many officers and mem- 
bers. It convinces me—if any convinc- 
ing was needed—that the Los Angeles 
County Bar Association is made up 
of a truly fine body of forward-look- 
ing men (and let’s not forget the 
ladies!) who are zealous in advanc- 
ing the goals of their profession and 
in helping to improve the public's 
appreciation of the role of the lawyer 
in a modern society. 
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FRONT COVER 


This month’s cover shows Los Angeles County’s second courthouse located \ 
at the corner of New High Street and Temple Street. It was built during \ 
an era when clean lines were not considered the only architectural require- 
ment. The photograph is courtesy of the historical collection of the Security- j 
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How Are We Doing? 


>» » EACH MONTH the members of the Bulletin Committee put together a publica- 
tion containing regular features and special articles intended to be of interest to its 
members. It is the sincere wish of the staff that the publication be educational, in- 
formative and in some ways entertaining. Above all else, we hope it is readable. 
Unlike other magazines a professional publication goes to the “subscribers” whether 
they like it or not. We cannot test our success by any sales at the newsstands. We 
cannot know whether our readers are getting what they want unless they tell us. 


Our association regularly receives copies of the publications of other associations, 
state and local, throughout the country. Excerpts from these other bulletins, journals 
or whatever they are called, appear in the highly entertaining (we think) “Brothers- 
in-Law”, a regular feature of this periodical. A review of other publications for pur- 
pose of comparison causes us no great envy of any (hardly any) of them. Neverthe- 
less, we are impressed by their rather marked differences. There seems to be no such 
thing as a typical bar association publication. They have much in common, of course, 
but on the whole they are as different as they can be. Perhaps, each is expressing the 
personality of the bar in its area. Are we faithfully expressing yours? To assist our 
members in determining whether we are doing right by them we should like to give 
you a rather general idea of what is encountered in other publications. 


Compared with some bar publications ours has a lot of informality. But compared 
with others we are slightly conservative. The most conservative of bar publications 
do little more than report recent decisions. Some of them more closely resemble our 
advance sheets than they do our BAR BuLLetin. The most informal publications, on 
the other hand, are like the usual corporate house organ: reporting marriages, deaths, 
who went skiing or fishing over the weekend or who was just appointed junior deputy 
in some public office. Deaths in particular, however, with fine eulogies about departed 
members, are regular features that take a lot of space in many publications. In some 
localities no attorney dies without a biographical memorial extolling his virtues. Possi- 
bly, this is something each of us should like to look forward to. By contrast other 
publications are very lively. It would be an exaggeration to say that any one of them 
is quite like Variety but one or two tend in that direction. The Brief Case, published 
by the San Francisco Bar Association, puts great emphasis on personalities and rela- 
tively little (or anyway, a great deal less emphasis than does the BULLETIN) on the 
scholarly article. In a single issue they will have a half dozen or more profiles about 
their members or about members of the judiciary. Largely they are flattering, occa- 
sionally otherwise and are sometimes quite intimate. For the most part the writing 
has humor and style; it is light journalese that is occasionally flippant. An article of 
this type would stand out like a sore thumb in our more conservative BULLETIN 
which has, so far, largely limited its treatment of personalities to eminent decedents, 
the historical, or to presidents of our association. In a fine publication like The Brief 
Case a highly stylized, intimate treatment of an association member is more accept- 
able because it is one of many; a part of a pattern. But the pattern, while it has 
sparkle, dominates the periodical. It has little resemblance to the more sober little 
magazine we have become accustomed to in Los Angeles. So what shall it be: lots 
of pictures (with greater expense) and personalities; births and anniversaries? Or 
reported cases, scholarly treatises and book reviews? Or are we, as we hope, reach- 
ing a happy medium? The question is whether you are happy with our medium? We 
should like to know. 
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“When your secretary dresses like this 
for work, it’s time you sent inactive files 
to Bekins Business Record Center.” 
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>» » SECTION 442 oF THE Code of Civil 
Procedure reads, in part, as follows: 
“Whenever the defendant seeks 
affirmative relief against any per- 
son, whether or not a party to the 
original action, relating to or de- 
pending upon the contract, trans- 
action, matter, happening or acci- 
dent upon which the action is 
brought or affecting the property 
to which the action relates, he 
may, in addition to his answer, 
file at the same time, or by per- 
mission of the court subsequently, 

a cross-complaint. . .” 

This section is familiar to any Cali- 
fornia practitioner. The economic and 
tactical advantage of the cross-com- 
plaint make it one of the most desir- 
able facets of the code pleading sys- 
tem. In the normal course of practice, 
little difficulty is found in the use of 
the cross-complaint. The purpose of 
the statute is broad, in that the desired 
end is a reduction to judgment of de- 
mands and claims in one suit, and as 
a result, the language of the section is 
broad. 

However, there is a limitation on 
the use of the cross-complaint. Unlike 
the counterclaim, which need only 
tend to defeat or diminish the plain- 
tiffs recovery, § 442 requires that the 
cross-complaint have some factual 
connection with the main cause of 
action. In spite of this requirement, 
a party contemplating the filing of a 
cross-complaint is not limited to the 
facts as pleaded in the complaint. The 
necessary connection may be estab- 
lished by broadening the factual trans- 
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Transactional 
Cross-Complaints 


By WILLIAM A. MASTERSON 


of the Los Angeles firm of 
Sheppard, Mullin, Richter & Hampton 


action in the cross-complaint. Kent v. 
Clark, 20 Cal. 2d 779 (1942); Dobbins 
v. Horsfall, 58 Cal. App. 2d 23 (1943). 

The requirement of a factual con- 
nection is evident from the language 
of the section. Relief can be had on the 
contract, transaction, or property to 
which the main action relates. The 
situations where the cross-complaint 
relates to the contract or property 
sued upon in the main action are rela- 
tively simple. “Contract” and “prop- 
erty” are relatively precise concepts 
and terms, with the result that the 
pleader can decide with little diffi- 
culty whether his proposed pleading 
falls into either category. The “con- 
tract” is usually limited to the par- 
ticular contract mentioned in the com- 
plaint, 2 Witkin, Calif. Proc., Plead- 
ing, § 575 (2), while the “property” 
affected must be the same property 
mentioned in the complaint, although 
additional related property may be 
brought in by the cross-complaint. 
Mabury Co. v. Bryant, 9 Cal. 2d 586 
(1937); People v. Buellton Develop- 
ment Co., 58 Cal. App. 2d 178 (1943). 
The more difficult problem is where 
the broader, more encompassing 
“transaction” clause must be used. 

A transaction is defined as an action 
or activity involving two parties or 
two things mutually affecting or re- 
ciprocally influencing one another. 
Webster’s New International Diction- 
ary, 2nd ed. In a busy law office, this 
definition is of little help. In almost 
all of the appellate cases involving 
transactional cross-complaints, there 
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are factual elements common to both 
the complaint and cross-complaint, 
sufficient to relate the two in con- 
formity with the above definition. 
However, cases are not decided on 
dictionary definitions, particularly defi- 
nitions as broad as the above. 

The problem of “line drawing” as 
to where one transaction stops and 
another starts within the context of 
§ 442, is not susceptible of quick solu- 
tion. Unhappily, in the search for a 
definition of a “transaction” within § 
442, the cases are about as helpful as 
the dictionary. 


For example, an easy case was 
Hanes v. Coffee, 212 Cal. 777 (1931). 
Lessor sued lessee to quiet title to the 
demised premises. A cross-complaint 
for damages for tortious interference 
with the possession of the leased land 
was allowed, on the theory that the 
“underlying transaction” was the lease 
of land. Similarly, proper “underlying 
transactions” were found in Nevada 
Land & Inv. Corp. v. Sistrunk, 220 
Cal. 174 (1934) (quiet title by vendor, 
cross-complaint by vendee for fraud 
in the inducement of sales contract), 
and Woman's etc. Club v. Anglo- 
National Bank, 90 Cal. App. 2d 850 
(1949) (trustee’s action to quiet title 
against deed of trust, cross-complaint 
to foreclose the deed of trust.) In 
each of the above cases, the phrase 
“underlying transaction” recurs, with- 
out any clear explanation of its mean- 
ing. To the courts, it suffices to vali- 
date a cross-complaint by stating that 
one set of facts is a part of an “under- 
lying transaction” while dismissing an- 
other cross-complaint by characteriz- 
ing its facts as “wholly unrelated.” No 
mention is made of what the “wholly 
unrelated” cross-complaint lacks, or 
what element is present in the proper 
cross-complaint which makes it a part 
of the “underlying transaction.” 


250 





To dismiss summarily a pleader’s 
effort as “wholly unrelated” is unin- 
formative to the profession and, in 
some instances, unfair to the pleader. 
For example, in Lichtenstein v. Su- 
perior Court, 85 Cal. App. 2d 486 
(1948), plaintiff husband sought to 
quiet title to a bank account against 
his wife on the theory that the ac- 
count was his separate property. De- 
fendant wife cross-complained for 
separate maintenance, and incidental 
to her cross-complaint, alleged that 
the account was community property. 
The court determined that the cross- 
complaint was improper. No mention 
was made of the fact that the “under- 
lying transaction” might have been the 
marriage of the parties and their ac- 
cumulation of property. Surely such a 
factual connection is not far fetched. 


In Frazure v. Fitzpatrick, 21 Cal. 2d 
851 (1943), plaintiff executor brought 
an action to impress a resulting trust 
on property in defendant's name, on 
the theory that plaintiff's decedent had 
paid the purchase price for the prop- 
erty. The answer alleged an oral con- 
tract at the time the property was pur- 
chased, with defendant’s consideration 
being services to be rendered to de- 
cedent. Concurrently, a cross-com- 
plaint was filed for services rendered 
prior to the purchase of the property. 
On appeal, the cross-complaint was 
held to be improper. Again, is it too 
far fetched to suppose the “underlying 
transaction” might have been the deal- 
ing of decedent and defendant prior 
to his death? Surely such a factual 
connection is not too far removed. 


Without doubt, Lichtenstein and 
Frazure are the hard cases. Little diffi- 
culty arises where, to take the easiest 
case, the complaint is for personal 
injury, and the cross-complaint is to 
quiet title to realty. Problems arise 
where, as in Lichtenstein and Frazure, 
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there is a logical, factual connection 
between the main action and the 
cross-complaint, but the cross-com- 
plaint is summarily dismissed with the 
rather mystifying indictment of 
“wholly unrelated.” 

In contrast to the above two cases 
is Elevator Operator's Union v. New- 
man, 30 Cal. 2d (1947). In that action 
plaintiff union sought to recover cer- 
tain books and records from defend- 
ant, a discharged official of plaintiff. 
Held: A _ cross-complaint for rein- 
statement and payment of back salary 
was allowed. The “underlying trans- 
action” was defendant's removal from 
office and his refusal to concede that 
plaintiff could summarily discharge 
him. This factual connection does not 
seem to be any more closely related 
than the cross-complaints in Lichten- 
stein or Frazure above. 

On first examination, there does not 
appear to be any rationale underlying 
the rulings in this series of cases. How- 
ever, some aid in finding a rationale is 
found in Lichtenstein v. Superior 
Court, above. In that case, while com- 
menting on the wife’s cross-complaint 
for separate maintenance, the court 
stated: 
“.. . it is difficult to see how any fact 
within the range of the separate mainte- 
nance case can conceivably help her 
prove that the savings account is com- 
munity property or disprove that it is 


separate property .. . 
is statement is quite accurate. It 


is probable that a victory for the wife 
in a separate maintenance case would 
have no effect on the community vs. 
separate property issue in the com- 
plaint. But, it is curious to see this 
statement used in the context of a 
cross-complaint, if it is remembered 
that § 442 speaks in terms of “affirma- 
tive relief .. . relating to or depending 
upon the. . . transaction .. .” From 
this language, it would appear that in 
Lichtenstein, at least, the court re- 
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quired that a proper transactional 
cross-complaint have an element of 
defense in it, even though the cross- 
complaint is not an answer. 

As discussed, the most difficult prob- 
lem in cross-complaining on a “trans- 
action” is determining what element is 
necessary to tie the complaint and 
cross-complaint together to give the 
desired result of an “underlying trans- 
action,” as opposed to the undesired 
result which is styled “wholly unre- 
lated.” The writer is of the opinion 
that the comment of the court in Lich- 
tenstein, above, tells what the neces- 
sary element is. 

At this point, a generalization might 
be in order. From the cases surveyed, 
it appears that the difference in the 
good transactional cross-complaint 
and the bad one is that the good 
pleading will always tend to aid the 
cross-complainant in defending against 
the main action, this despite § 442’s 
wording of “affirmative relief.” In a 
word, a valid transactional cross-com- 
plaint is “defensive,” even though not 
technically an answer. However, this 
generalization must be viewed in rela- 
tion to certain basic requirements of 
a valid transactional cross-complaint, 
in an attempt to involve some sort of 
standard against which a particular 
pleading may be measured. 


The first, and most obvious require- 
ment is that there must be a basic 
factual situation connecting the main 
action and the cross-complaint. Con- 
sider the absurdity of the personal in- 
jury complaint and the quiet title 
action cross-complaint mentioned 
above. That case is no problem. 

A second requirement, again obvi- 
ous, is that the cross-complaint must 
in some measure aid the court in a de- 
termination of the rights and liabilities 
of the parties in relation to the basic 


(Continued on page 263) 
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CALIFORNIA LEGISLATIVE INTENT 


Annotated Bibliography and Check List of Materials 


>» » CALIFORNIA PRACTITIONERS are well 
aware of the difficulties and uncertain- 
ties which are involved in an attempt 
to ascertain the background of Cali- 
fornia laws and the legislative intent 
leading to their adoption. Until this 
year, perhaps the best list of California 
legislative materials was contained in 
the Note appearing in 4 Stanford Law 
Review 367 (1952). This Note (re- 
ferred to in Section B of the following 
Check List), however, was not biblio- 
graphically complete, and by 1960 
was no longer current. Consequently 
the Bulletin was happy to publish in 
its February and March issues of 1960 
(Volume 35, pages 116 and 145) an 
article on Legislative Research in Cali- 
fornia by Arvo Van Alstyne and 
Mitchel J. Ezer, both of the U.C.L.A. 
Law School faculty. The following 
Bibliography and Check List is in- 
tended to enable the practitioner to 
ascertain quickly the materials avail- 
able to him and to serve as a research 
aid to make sure that the research is 
thorough and complete. At the end of 
the Bibliography is a sample form of 
a check list which an individual law- 
yer or firm might prepare to assist in 
researching problems of legislative 
intent. 

This Bibliography was prepared by 
a special committee of the Southern 
California Chapter of the American 
Association of Law Libraries. The 
Bulletin is indebted to this committee. 


The Editor. 
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Section A. Basic Materials 

1. California. Constitutional Con- 
vention, 1849. Report of the Debates 
. .. by J. Ross Browne. Washington, 
Printed by J. T. Towers, 1850. 479 p. 

2. California. Constitutional Con- 
vention, 1878-79. Debates and Pro- 
ceedings .. . E. B. Willis and P. K. 
Stockton, official stenographers. Sac- 
ramento, State Office, J. D. Young, 
Supt. 1880-1881. 3 v. 

3. California. Constitution. Proposed 
Amendments to Constitution: Proposi- 
tions together with Arguments. Sacra- 
mento, State Printing Office, 1908 to 
date. 

The text of the proposed amend- 

ments, initiatives or referendum 

and the arguments for and against 
are contained herein. Compiled 
by Legislative Counsel. 

4. California. Legislature, Senate 
and Assembly Bills, Constitutional 
Amendments, Concurrent Resolutions 
and Joint Resolutions. Sacramento, 
State Printing Office. 

Proposed enactments in each ses- 
sion of the Legislature are printed 
and distributed by the Clerk of 
the Legislative Bill Room, State 
Capitol, Sacramento. A negative 
form of legislative intent can be 
inferred by comparing the vari- 
ous forms of a bill as it is amend- 
ed in passage. The selection of 
one of similar bills for passage 
is also an indication of intent. Sen- 
ate and Assembly Resolutions are 
printed only in the Journals of the 
respective houses. 
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5. California. Legislature. Assembly. is set out. See: California. Legis- 
journal, 1849/50 to date. Sacramento, lature. Handl ook for 1959. See ne- 


State Printing Office, 1850 to date. low, Section B. Aids no. 6 for list- 


California. Legislature. Senate. Journ- ing of specific report. 
al, 1849/50 to date. Sacramento, State 8. California. Commission for Re- 





Printing Office, 1850 to date. vision of the Law. 1870 to 1911. 
The Journals correspond in Cali- A list of reports promulgated by 
fornia to the Congressional Rec- these commissions from 1870 to 
ord for the United States Congress 1907 is printed in 22 Law Library 
with the major exception that no Journal 55-56 (1928). These re- 
debates on the floor of the legisla- ports in many cases may be found 
‘on- ure are reported. in the Appendices to the Legis- 
ites 5a. California. Legislature. Hear- lative Journals. ae 
‘on, ings. 9. California Code Commission. Re- 
) p. In the last few years some ver-  aschong Sacramento, 1930-1953. 
on- batim transcripts ‘of the testimony The California Code Commission 
ro- of witnesses at committee hear- ~— established by _ California 
K. ings have been published in mim- Statutes of 1929, Ch. 750. It was 
ac. eographed form. These are created to prepare a statutory rec- 
nee mainly Assembly Interim Com- ord, codify, consolidate, compile 
mittees on Municipal and County or revise all statutes in force, re- 
Coverament. and the Fact Flad- peal all statutes repealed by im- 
sed ing Cominitins on Baducation. See plication or held unconstitutional, 
si- alen the Unikeem Sevuciiies Act or made obsolete and to correct 
ra- Hearings, 2 v. 1959-60. errors in form or substance. The 
to 6. Calif Ss “RPE eer ae first report contains the Probate 
a Sa aD Code with notes. The other re- 
Committee Reports. ports note the progress of Code 
Standing Committee Reports deal revision and proposed enactments. 
with specific legislation. Not all The final report of the Commis- 
of them are published. The Sen- sion is dated September 1, 1953. 
ate Committee Reports since 1947 This Commission is succeeded by 
are published in the Appendix to the Law Revision Commission 
ae the Journals. Those prior to 1947 10. California Code Commission 
1a i 1 =) € : 
will be found in the Journals for Drafts of Proposed Codes. Sacramen- 
ms the appropriate year. The Assem- ok Sceil ian 
to, bly Committee Reports are found Sprusmnabees sgt , 
in the body of the Assembly Jour- Various libraries in the state 
nal. They can be found through have collections of mimeographed 
the Indices to the Journals drafts. These drafts include strike 
a , outs, rewordings and notes of 
: 7. California. Legislature. Interim changes of previous laws, and 
ommittee Reports. : thus furnish some indication of 
These reports generally deal with legislative intent. 
ener sg 07 egg Renny — 11. California. Law Revision Com- 
specific legislation. ey often, na? 
een ae in legislation. prseisragnie Reports and Recommenda- 
ead printed in the Journals tions and Studies. 1955 to date. Sacra- 
and in the appendices to the mento, State Printing Office, 1955 to 
Journals, according to the Rules date. 
of the Senate and of the Assem- The California Law Revision 
bly and joint rules of both houses Commission was created by Stat- 
wherein inclusion in the journals utes of 1953, Chapter 1445 to ex- 
IN 
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amine the common law and stat- 
utes, and judicial decisions to 
discover defects and anachronisms 
and recommend needed reforms, 
consider changes recommended 
by the American Law Institute 
and the National Conference of 
Commissioners on Uniform State 
Law, bar associations and other 
learned bodies, receive and con- 
sider suggestions from judges, 
lawyers, officials and the public 
generally, recommend changes in 
the law to modify or eliminate 
antiquated and inequitable rules 
of law and bring the law of the 
state into harmony with modern 
conditions. 

12. California. Commission on Uni- 
form State Laws. Reports 1951/52 to 
date. Sacramento, State Printing Off- 
ice, 1952 to date. 

Established by California Stat- 

utes of 1927, Ch. 498, this Com- 

mission considers the Uniform 

Laws and proposes them for adop- 

tion by the State Legislature. 

More specific information on the 

drafting of the Uniform Laws can 

be found in the Handbook of the 

Conference of Commissioners on 

Uniform State Laws, 1891, to 

date. 

13. California. Legislative Counsel. 
Report on Legislation Necessary to 
Maintain the Codes, March 1, 1954 
to date. Sacramento, State Printing 
Office. 

The California Statutes of 1945, 

Ch. 111, empowered the legisla- 

tive counsel to advise the Legisla- 

ture on needed revision of the 

Statutes and present to each ses- 

sion of the legislature a statement 

calling attention to laws which 
have been repealed by implica- 
tion or declared unconstitutional 
by the courts. In California Stat- 
utes of 1953, Ch. 1445, the Legis- 
lative Counsel took over the func- 
tions of the California Code Com- 
mission in maintaining the Codes 
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and codifying statutes as they are 

enacted by the Legislature. 

14. California. Legislative Counsel. 
Opinions. 

Established by California Statutes 

of 1913, Ch. 322, for bill drafting 

and statutory revision. Since 1927 

opinions on specific legislation 

have been printed in the Legisla- 
tive Journals. They are sometimes 
cited in the annotated codes, or 
can be found in the indices to the 

Journals under subject matter, 

entry, Legislative Counsel, or 

under the name of the Legislative 

Counsel. 

15. California. Governor. Messages. 

The Governor’s Messages to the 

Legislature state his legislative 

program. The messages may be 

found in the Legislative Journals. 

16. California. Judicial Council. Re- 
ports no. 1 to date. Sacramento, State 
Printing Office, 1927 to date. 

The Judicial Council was estab- 
lished by a Constitutional Amend- 
ment, Article VI, Secs. la, 6, 7 and 
§ in 1925. This Council was em- 
powered to meet, survey the con- 
ditions of business in the several 
courts with a view to simplifying 
and improving the administration 
of justice. It submits suggestions 
for uniformity and expedition of 
business, makes recommendations 
to the Governor and Legislature 
for amendment and changes in 
practice and procedure and adopts 
and amends rules of court. 

17. California. Attorney General. 
Opinions. January 1899 to January 
1943. 42 reels of microfilm. 

California. Attorney General. Opin- 
ions. v. 1 to date. Albany, Hanna 
Legal Publications. January 1943 to 
date. 

a. Index of Opinions of the Attor- 
ney General, 1935-1940. Sacramento, 
State Printer, 1940. 116 p. Supple- 
ments to 1942. 

b. Fifteen Year Index, 1943-1957. 
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ire 
1958. 408 p. This list includes indices and sec- 
nsel. The early opinions (on micro- ondary material which are useful in 
film) are arranged by date of finding and understanding the primary 
fes promulgation rather than numer- materials listed above in Part A. 
ng ically by opinion number, as are 1. California. Legislative Counsel. 
27 the opinions from 1943 to date. Index to the Laws of California 1850- 
“ Attorney General’s opinions are 1920, including the Statutes, the Codes 
“fl an important "They for statutory and the Constitution of 1879, together 
aremnaugiet- epee or with amendments thereto. Prepared 
or sive, and are not binding upon ; ; 
he in accordance with an act of the 
any court. 2 
or, ‘ Legislature approved May 24, 1919. 
or 18. New York. Commissioners of By Legislative Counsel. Sacramento, 
ve the Code. The Civil Code of the State California, State Printing Office, 1921. 
of New York. Albany, 1865. 776 p. 1288 p. Supplement. Sacramento, 1933. 
" New York. Commissioners of the 1207 p. ; cPane 
oe Code. The Penal Code of the State of 2. California. Legislative Counsel. 
om New York. Albany, 1865. 406, clxvii p. enn mg ae —— 
Is. The Field Codes of New York cae oe Fee _ : 
Re- were the basis of the 1872 Codes _— e 
tate of California. Many of the Field Supplement, Statutory Record, 1933- 
New York annotations were adopt- 1948. Sacramento, State Printing Off- 
ed by the California Code Com- ice, 1948. 539 p. 
b- Ais 
d- missioners. (Continued on page 265) 
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al Real Estate _ ...taik tothe man from Coldwell, Banker. 
1g ‘ Much of Coldwell, Banker’s business is 
Situ ations ? conducted with attorneys on real estate 
m needs arising from probate, investment 
ns programs and other situations. The Company’s highly qualified 
of appraisal staff is frequently called upon in matters of condemnation 
ns proceedings and real estate values. 
Neither the Company, nor any of its personnel, buys or sells real 
re property in competition with its clients, or for its own account. This 
in policy, basic since 1906, assures every client the highest level of 
its unbiased, confidential service. For a further discussion of the ways 
Coldwell, Banker might serve you, write for our booklet “Behind the 
Western Skyline.” 
eral. 
iarv SINCE 1906 
Coldwell, Banker & Company 
oa Real Estate » Leasing » Property Management + Mortgage Loans « Insurance 
nn 
3 to 11 Offices in California and Arizona 
Los Angeles: 4322 Wilshire Blvd....WEbster 8-3111 
sae 900 Wilshire Blvd....MAdison 6-0611 
i. Beverly Hills: 9858 Wilshire Blvd....BRadshaw 2-0777 
a Exclusive loan correspondent for the Aetna Life Insurance Company / 
957. 
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>» » WHEN MAY PROCEEDS from con- 
demnation of real or personal prop- 
erty be reinvested tax-free? During 
the past year, three Revenue Rulings 
were issued and two Circuit Court 
cases were decided affecting the an- 
swer to this question. This article will 
consider their affect on the law. 
Background 

First, a general statement of the 
law (I. R. C., Section 1033) will be 
helpful in orienting the new develop- 
ments. 

1. In the case of property held for 
productive use in trade or business 
or for investment, the proceeds from 
condemnation may be reinvested tax- 
free when expended to acquire prop- 
erty “of a like kind” to be held either 
for productive use in trade or busi- 
ness or for investment (liberalized in 
1958). 

2. In the case of property held pri- 
marily for sale, the proceeds from con- 
demnation may be reinvested tax-free 
only when used to acquire property 
“similar or related in use or service” 
to the property condemned (old nar- 
row test). 

In the former case, unimproved 
real property may be replaced by im- 
proved real property, and vice versa. 
The like kind test is deemed compar- 
able to the like kind test set forth in 
Section 1031 of the Code relating to 
voluntary tax-free exchanges. 
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Some Recent Developments 
In Condemnation 


By W. EDGAR JESSUP, JR. 


of the Los Angeles County Bar Association 


The “similar or related in use or 
service” test is narrower and, prior to 
the 1958 Amendment applied to all 
condemnation exchanges. It still ap- 
plies where condemnation proceeds 
are used to acquire control of a corpo- 
ration owning property and where the 
condemned property was held _pri- 
marily for sale. Under this test unim- 
proved real property may not be ex- 
changed for improved real property 
or vice versa. In general, under this 
narrower test the taxpayer in order 
to avoid gain on condemnation must 
use the proceeds to acquire property 
for a specific use similar to the use 
for which the property condemned 


had been held. 


Single Economic Unit Concept 

Recently, the government ac- 
quiesced in an important Tax Court 
case, and, thus adopted the “single 
economic unit” concept for condemna- 
tion cases. (Rev. Rul. 59-361, I.R.B. 
1959-45, 9.) 

The problem was whether the con- 
demnation of one parcel of land which 
had been operated as an integrated 
economic unit with another parcel 
not condemned could so affect the 
economic value of the remaining par- 
cel to justify the taxpayer in selling 
it and reinvesting the total proceeds 
tax-free in qualifying replacement 
property. In Harry G. Masser, 30 T.C. 
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741 (1958), the taxpayer conducted a 
trucking business using a warehouse 
and a contiguous vacant lot for park- 
ing of trucks used in the business. 
The lot was condemned by a housing 
authority, but the warehouse was not. 
The Tax Court held that the entire 
property was being used as a single 
economic unit and that the sale of the 
non-condemned parcel as a result of 
the condemnation of the other per- 
mitted the taxpayer to reinvest the 
proceeds of both the sale and the 
condemnation tax-free under Section 
1033. 

The new Revenue Ruling 59-361 
not only acquieses in the Masser case, 
but revokes the government's position 
in an earlier ruling (Rev. Rul. 57-117) 
which had refused to permit a tax- 
payer to reinvest proceeds from the 
sale of a golf course tax-free when 
the usefulness of the golf course had 
been destroyed by the condemnation 
of a portion of the golf course for a 
bisecting highway. 

Thus, the new rule is that where 
property is held as a “single economic 
unit” and, if one parcel is condemned 
and the continuance of the remaining 
parcel is thus rendered impractical, 
the replacement of both parcels by 
qualifying replacement property is 
tax-free as to both the proceeds of 
condemnation and proceeds from the 
sale of the other parcel. 
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Severance Damages: 


The government has now issued a 
ruling in the case of severance dam- 
ages requiring that such severance 
damages be expressly stipulated to be- 
tween the taxpayer and condemning 
authorities in order to qualify for tax- 
free treatment as “severance damages” 
(Rev. Rul. 59-173, L.R.B. 1959-22, 18). 


Severance damages are those dam- 
ages received in a condemnation 
action reflecting the damage to re- 
maining property caused by the con- 
demnation of other property held by 
the taxpayer in the same area. Where 
true severance damages are involved, 
the amount received for such damages 
are tax-free and need not be used for 
acquisition of qualifying replacement 
property. The damages simply apply 
to reduce the basis of the injured 
property. If the severance damages 
received exceed the basis of such 
property, then the excess will be tax- 
able. The new ruling makes it clear 
that severance damages will not be 
deemed to have been received unless 
there is an express stipulation be- 
tween the parties in the award or as 
part of the proceedings. The govern- 
ment in issuing this ruling is follow- 
ing the rule developed by the cases. 
See, for example, Marshall G. Allaben, 
35 BTA 327 (1937), and Greene v. 
U. S., 173 Fed. Supp. 868 (D. C. Ill. 
1959). 


When Is Property “Related in 
Service or Use?” 

In February of this year, the Third 
Circuit reached a decision which will 
have an important affect on the deter- 
mination of when property is related 
in service or use. In this case, Mc- 
Caffrey v. Comm., ........F. 2d........ (3rd 
Cir. 1960), 5 AFTR 2d 777, Affg 31 
T. C. 505, the court held that the tax- 
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payer could not replace tax-free con- 
demned property which had been 
held in an industrial section of Pitts- 
burgh and leased for parking purposes 
by acquiring control of a corporation 
which owned real property in an in- 
dustrial section of New Castle, Penn- 
sylvania, and under lease as a ware- 
house. The Court held that there was 
not sufficient similarity or relation of 
service or use under Section 112(f) 
(Internal Revenue Code of 1939). 
That Code section is similar to Sec- 
tion 1033(a)(3)(A) of the 1954 Code 
and the case is thus relevant in inter- 
preting the test of “related in service 
or use.” 


The taxpayer had claimed the prop- 
erties were similar because they were 
both industrial. The court said that 
the parking lot could not be consid- 
ered industrial because the word in 
its accepted connotation denotes “the 
processes or products of manufacture, 
or commercial production in general.” 


Thus, the Third Circuit refused to 
draw a distinction between the serv- 
ice or use by an “investor” and the 
service or use by the end “user”. In 
contrast, the Fourth Circuit has made 
this distinction in favor of the tax- 
payer, Steuart Bros., Inc. v. Comm., 





261 F. 2d 580 (4th Cir. 1958). There, 
the Court held that a commercially 
zoned tract of land on which a ware- 
house was to be built could be re- 
placed tax-free under condemnation 
proceedings with properties used as 
automobile salesrooms, garages, or 
service stations. The Court stated that 
the original real property was hel< 
for investment purposes and that the 
proceeds of the condemnation were 
reinvested in real estate of the same 
general class. 


Like Kind Test 

Another ruling, Rev. Rul. 60-69 
(1.R.B. 1960-8) has added new life 
to the “like kind” test. In that case, 
proceeds from condemnation were al- 
lowed to be reinvested tax-free in pro- 
tective measures to prevent a factory 
and adjacent land from being flooded 
upon completion of a dam which had 
been constructed on the condemned 
property. 

A reasonable extension of time be- 
yond one year was also given the tax- 
payer to permit completion of the 
protected measures. The normal rule 
is that the acquisition must be made 
within one year after the close of the 
taxable year in which any gain would 
have otherwise been realized. 
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Spencer Brandeis 
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FEDERAL COURTS CRIMINAL INDIGENT DEFENSE PANEL 


DURING MAY, 1960 
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Law Library 


by JOHN W. HECKEL @ Head Reference Librarian, Los Angeles County Law Library 


ADMINISTRATIVE LAW: Commit- 
tee Clearance of Administrative De- 
cisions, by W. E. Rhode (Michigan 
State University, 71 p.) is a brief study 
and evaluation of the occasions when 
Congress requires a review of admin- 
istrative decisions, in committee, to 
insure a control of policy as it is de- 
veloped. 


ANTITRUST: Monopoly in Econom- 
ics and Law, by D. Dewey (McNally, 
325 p.) traces the historical develop- 
ment of the law of monopoly at com- 
mon law and the theory and practice 
of cartels and mergers. The book at- 
tempts to bridge the gap between law- 
yers and economists in the antitrust 
field. R. L. Nelson’s Merger Move- 
ments in American Industry (Prince- 
ton, 176 p.) is a statistical study of the 
fluctuating phases of mergers in the 
United States in the period 1895-1956. 


FEDERAL PROCEDURE: Marlin M. 
Volz, Dean of the University of Louis- 
ville School of Law is the general edi- 
tor of West’s Practice Manual, a three 
volume set designed to aid the general 
practitioner in handling matters be- 
fore Federal departments, agencies, 
and courts. There is usually a descrip- 
tion of where to find the law, the forms 
to use, procedures to follow, and other 
aids in solving the problems involved 
in Federal practice. Modern Federal 
Practice Digest, also being published 
by West, brings together the Federal 
practice cases since 1940. 
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FICTION: Lawyer, Heal Thyself, by 
Bill Mortlock (Macmillan, 211 p.) 
tells the story of a crisis in the mar- 
riage of a London solicitor against a 
background of trials and consultations 
in the English courts. Settled Out of 
Court is another of Henry Cecil’s pop- 
ular novels of English law life. (Har- 
per, 183 p.) 


GOVERNMENT CONTRACTS: Navy 
Contract Law 2d ed, 1959, put out by 
the Navy Department General Coun- 
sel (1015 p.) is designed to further 
the understanding of dealings with the 
government in buying and selling. 
Types of procurement, termination of 
contracts and renegotiation are dis- 
cussed. Standard Contract clauses are 
discussed. There is a detailed index. 


INTERNATIONAL LAW: Treaty- 
Making Power, by Hans Blix (Stevens 
& Sons, 413 p.) examines the rules of 
international law which determine 
what authorities in a state are compe- 
tent to consent to the conclusion of 
treaties between states. 


LOGIC: Legal Reasoning: The Evolu- 
tionary Process of Law, by William 
Zelermyer (Prentice-Hall, 174 p.) is 
a short book designed to explain to the 
layman the processes involved in ap- 
plying legal principles to particular 
fact situations: a major portion of the 
book is devoted to explaining what 
happens in personal injury litigation. 
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Another section deals with feather- 


bedding. 


MEDICO-LEGAL: Crash Injuries: 
The Integrated Medical Aspects of 
Automobile Injuries and Death, by 
Jacob Kulowski (Thomas, 1080 p.) 
presents a detailed analysis of the re- 
lationship of man and machine, treat- 
ment of injuries and methods of ac- 
cident prevention. 


OIL AND GAS: Proceedings of the 
1959 National Institute for Petroleum 
Landmen, (Matthew Bender, 217 p.) 
is concerned with leases, rights of way 
for well sites and producing facilities. 
The papers also cover exploration and 
development units, Federal oil and gas 
leasing laws, financing oil and gas 
transactions, a model form operating 
agreement, and joint development. 

PATENTS: Dynamics of the Patent 
System: Discussions of Ten Critical 
Areas of Contemporary Patent Law, 
edited by W. B. Ball (Central Book 
Co., 449 p.) is a series of papers by pat- 
ent attorneys reviewing five years of 
cases under the Patent Act of 1952. 
The Standards of invention, patent 
claims, infringement, proof of who is 
the first inventor, design patents, and 
the misuse of patents are discussed. 


PHILOSOPHY OF LAW: The Na- 
tural Law Reader, edited by Brendan 
F. Brown (Oceana, 230 p.) presents a 
collection of articles and excerpts from 
books. It is divided into three parts: 
the revival of natural law jurisprud- 
ence today, scholastic natural law 
background emphasizing Plato, Aris- 
totle and St. Thomas Aquinas, and the 
non-scholastic natural law dealing 
with Del Vecchio, Morris Cohen, 
Jerome Hall and Lon Fuller. 


PRODUCTS LIABILITY: Products 
Liability in the Automobile Industry: 
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A Study in Strict Liability and Social 
Control, by C. W. Gillam (University 
of Minnesota Press, 239 p.) describes 
the legal and economic basis of prod- 
ucts liability in automobile manufac- 
ture and measures which should be 
taken for the refinement of this type 
of liability. The major part of the book 
is devoted to fraud, negligence, war- 
ranty, and liability for specific defects 
in brakes, doors, body, drive shafts, 
etc. There are many bibliographical 
footnotes and case citations. The au- 
thor is a professor of business admin- 
istration at the University of Wash- 
ington. 


TAXATION: Papers presented for 
discussion by the Committee on Ways 
and Means, House of Representatives 
have been collected into a Tax Re- 
vision Compendium (Govt. Print. Off., 
3 v.) covering the objectives of tax 
reform to broaden the tax base. Stud- 
ies deal with specific elements in the 
computation of taxable income, the 
taxable entity and special problems 
in corporate taxation. 


TRIALS: Memorable Irish Trials, by 
Kenneth E. R. Deale, Judge of the 
Circuit Court of Eire (Constable, 190 
p.) recounts six cases of murder which 
were tried between 1926 and 1945. 
Circumstantial evidence forms the key 
to the verdicts. There is a chapter de- 
voted to the proceedings of the Com- 
mission investigating the theft of the 
Crown Jewels from Dublin Castle on 
the eve of a royal visit in 1907. The 
Peralta Grant, by Donald M. Powell 
(University of Oklahoma Press, 183 
p.) describes the proceedings before 
U. S. Court of Private Land Claims in 
Santa Fe in 1895 in which a forger 
laid claim to a great part of Arizona 
on the basis of an old Spanish grant. 
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What 3 Doing 


arouno tH COUNTY? 


(The Bar Bulletin hopes to run this column each month. Affiliated Associations are 
invited to send items to the editor for printing.) 


BEVERLY HILLS 


Headquarters. The business of the 
association is now being conducted 
from its new office at 329% South 
Beverly Drive where a full time secre- 
tary is in charge. 

Continuing Education. On June 4, 
1960, in joint sponsorship with USC 
Law School, there was held an all- 
day conference on “Legal Aspects of 
the Entertainment Industry.” This 
was the sixth annual conference on 
this subject initiated by the associa- 
tion. Plans are now being discussed 
for a similar program on government 
contracts. 

Young Lawyers. To assist the new 
graduates in making office affiliations, 
the association sponsors a placement 
committee. Seventy-five members act 
as volunteer placement counselors. 
For those who seek to embark in prac- 
tice for themselves a plan is being 
formulated by the Junior Bar to en- 
able them to borrow limited funds at 
relatively low interest rates from a 
local bank. 


LONG BEACH 
Legal Aid. A fully staffed Legal Aid 
office financed by the association is 
now in operation. Volunteers serve in 
rotation. 
Scholarships. In connection with 
Law Day five scholarships totalling 
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$1500 were awarded to selected high 
school students who competed for the 
honor. 

Headquarters. Plans are under dis- 
cussion for a new building to house 
the association’s office. 


1960 OFFICERS 
OF THE AFFILIATED ASSOCIATIONS 


BEVERLY HILLS BAR ASSOCIATION 
Robert A. Neeb, Jr., President 
Louis M. Brown, Vice President 
David B. Heyler, Secretary (BR 2-4404) 


Marvin Freeman, Treasurer 


COMPTON JUDICIAL DISTRICT 
BAR ASSOCIATION 
Donald L. Powars, Jr., President 
Roger J. Pryor, Vice President 
John J. Cayer, Secretary (NE 9-0355) 
Eldon J. Koorstad, Treasurer 


GLENDALE BAR ASSOCIATION 
W. Montgomery Jones, President 
Carlos J. Moorhead, Ist Vice President 
Thomas J. Jeffers, Jr., 2nd Vice President 
Donald R. Peck, Secretary-Treasurer 

(CI 1-2179) 


INGLEWOOD DISTRICT BAR 
ASSOCIATION 
E. O. Berry, President 
Mark C. Allen, Jr., Ist Vice President 
Robert G. Helm, 2nd Vice President 
Joseph K. Borges, Secretary (OR 8-7678) 
Douglas C. Phillips, Treasurer 


LONG BEACH BAR ASSOCIATION 
Edison J. Demler, President 
William C. Price, lst Vice President 
James J. Baker, 2nd Vice President 
Lynn D. Compton, Secretary-Treasurer 
(HE 2-0411) 
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PASADENA BAR ASSOCIATION 
John W. Joslyn, President 

Harry J. Crawford, Ist Vice President 
Charles R. Hale, 2nd Vice President 
Philip C. Cockerill, Secretary (SY 3-0965) 


Lloyd Tevis, Treasurer 


POMONA VALLEY BAR ASSOCIATION 


Houston A. Snidow, President 

George Pike, lst Vice President 

Raymond G. Lamb, 2nd Vice President 

John B. Selters, Jr., Secretary-Treasurer 
(NA 2-2507) 


SAN FERNANDO VALLEY 
BAR ASSOCIATION 
Harold W. Svenson, President 
Jack B. Clark, Vice President 
Paul Roest, Secretary (DI 0-4309) 
I. Stephen Brent, Treasurer 


SAN GABRIEL VALLEY 
BAR ASSOCIATION 
Walter T. Shatford, President 
Stanley Weinstein, Vice President 
Stanley D. Clark, Secretary (SY 5-8621) 
Robert L. Bacon, Treasurer 





SANTA MONICA BAY DISTRICT 
BAR ASSOCIATION 
Arthur K. Marshall, President 
James Crehan, Vice President 
Andrew E. Colvin, Secretary (EX 5-5139) 
David M. Durst, Treasurer 


SOUTH BAY DISTRICT 
BAR ASSOCIATION 
William Hollingsworth, President 
Eric Rafter, Ist Vice President 
LeRoy L. Center, 2nd Vice President 
Charles F. Catterlin, Secretary (FA 8-9090) 
William R. Sweeney, Treasurer 


SOUTHEAST DISTRICT 
BAR ASSOCIATION 
Joseph Grillo, President 
Richard Cumming, Vice President 
Frank Gasdia, Secretary (LU 2-5293) 
James Ford, Treasurer 


WHITTIER BAR ASSOCIATION 
Wayne E. Thompson, President 
Earl F. Riley, Ist Vice President 
Herbert J. Adden, Jr., 2nd Vice President 
Robert E. Atkinson, Secretary (RA 3-9919) 
Fred A. Swide, Treasurer 
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TKANSACTIONAL CROSS-COMPLAINTS ...(from page 251) 


factual situation. This requirement is 
dictated by the “affirmative relief” 
language of § 442, and also by the 
limitation to “transaction” imposed by 
the section. 

The determining factor then, once 
the two above requirements are estab- 
lished is the “defensive element” men- 
tioned above. To qualify the pleading 
as a valid transactional cross-com- 
plaint, the cross-complaint must, in 
some way, aid the defendant in resist- 
ing the main action, and incidentally, 
entitle him to affirmative relief with 
respect to the particular legal issue 
raised by the complaint. 

The writer has the usual distrust of 
all check lists, whether self-prepared 
or not, but is of the opinion that the 
above points are borne out by a close 
examination of the cases. To consider 
a few: 

(a) Proper Cross-Complaints 

(1) In Woman’s Etc. Club v. An- 
glo-National Bank, above, the cross- 
complaint to foreclose a deed of trust 
was certainly defensive as against the 
complaint brought to quiet title 
against that deed of trust. 

(2) In Elevator Operator's Union 
v. Newman, above, a determination 
that defendant be reinstated would be 
a perfect defense to the main action 
to recover plaintiffs books and rec- 
ords; 

(3) An even stronger case is Sat- 
tinger v. Newbauer, 123 Cal. App. 2d 
365 (1954). In that case, plaintiff sued 
defendants Newbauer and Codd as 
partners, claiming breach of contract. 
Defendant Newbauer cross-com- 
plained against co-defendant Codd, 
alleging that any partnership between 
them was dissolved prior to any pur- 
ported contract with plaintiff. Assum- 
ing success in the cross-complaint, the 
result would have been defendant 
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Newbauer’s non-liability to plaintiff. 
Held: Proper transactional cross-com- 
plaint. Note the defensive element in 
the cross-complaint, even though not 
directed against plaintiff. 

(b) Improper Cross-Complaints 

(1) Lichtenstein v. Superior Court, 
above, is the most obvious and the 
most informative. A basic factual con- 
nection could have been established 
in the marriage of the parties and their 
acquisition of property. All issues 
arising out of the basic factual situa- 
tion would have been settled by the 
actions contained in the complaint 
and the cross-complaint. Even so, the 
cross-complaint was improper since 
the court could not see how a victory 
on the cross-complaint would aid the 
wife in the main action. 

(2) In Frazure v. Fitzpatrick, 
above, the basic facts could have been 
the financial dealings of defendant and 
decedent during the latter's lifetime. 
Allowance of the  cross-complaint 
would have disposed of all issues re- 
lating to that basic factual situation, 
but the question of decedent's liability 
for services rendered prior to the ac- 
quisition of property would not matter 
one whit in the question of a resulting 
trust on the property pleaded in the 
main action. 

The determining factor in a trans- 
actional cross-complaint is that of the 
“defensive” element of the cross-com- 
plaint. That such a factor is required 
is only natural and proper, since there 
must be some point at which a court 
can rule that a “transaction” stops, 
and a new transaction starts. Failure 
to apply such a limitation could result 
in numerous side issues and questions 
being raised, of which there are 
enough in any lawsuit, even the “sim- 
ple” type with only a complaint and 
answer. 
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SPECIALISTS 


Many lawyers have found that a 
call to one of our estate special- 
ists sets in motion an efficient 
procedure that quickly brings 
under control the business prob- 
lems of estate settlement, collec- 
tions, or related matters. 
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CALIFORNIA LEGISLATIVE INTENT... (from page 255) 


Supplement, Statutory Record, 1949- 
1958, Sacramento, State Printing Off- 
ice, 1958. 530 p. 


The Statutory Record was com- 
piled to indicate the changes 
which had occurred in legislation 
over the years. It is currently sup- 
plemented in the annual volumes 
of session laws. The Index to the 
Laws has not been cumulated 
since 1932. For an index to legis- 
lation since then, each volume of 
the session laws must be con- 
sulted. 


3. California. Legislative Counsel 
Bureau. Summary Digest of Statutes 
enacted and proposed constitutional 
amendments submitted to the electors, 
including table of statutes affected. 
[Sacramento] 


These volumes published in legis- 
lative years contain short sum- 
maries of the effect of each law 
enacted and each constitutional 
amendment proposed, arranged 
by bill number and by number of 
the constitutional amendment, 
with the chapter number of the 
law inserted following the bill 
number. Table of sections affected 
is included for the first time in 


1953. 

4. Note: California Legislative Ma- 
terials. 4 Stanford Law Review 367- 
380 (1952). 

An analysis of the use of many 

of the materials in this check list. 

5. Larsen, Christian L. “List of 
Special Committees and Commissions 
by Legislative Session, 1850-1936”. (In 
his “The Use of Special Committees 
and Commissions by the California 
Legislature.” Unpublished Ph.D. The- 


sis, University of California, Berkeley, 
1937.) 


Available in State Library, Sac- 
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ramento, and the University of 

California Library, Berkeley, and 

on microfilm, Los Angeles County 

Law Library. 

6. California. Legislature. Joint 
Budget Committee. Chronological list 
of California Legislative Interim Com- 
mittees and their Reports. Sacramen 
to, State Printing Office, 1937-1953. 
—Supplements, 1953-55, 1955-57, 1957- 
59. 


Interim Committees and their re- 
ports since 1937 are listed in “Re- 
port of the Legislative Analysis 
to the Joint Legislative Budget 
Committee.” The reports listed 
may be found either in the Senate 
and Assembly Journals, their ap- 
pendices and supplements, or in 
the State Library. Most of the in- 
terim reports have been printed 
by the State Printing Office and 
are also issued as separate reports. 
The 1959 report to the Joint 
Budget Committee states that 
copies of Interim Committee Re- 
ports are available on loan from 
the State Library in Sacramento 
and in the case of most of those 
printed as separate documents, 
available through the respective 
mail rooms of the Senate and As- 
sembly or by inquiry addressed 
to the Chairman of the Commit- 
tee. 


7. California. Legislature. Final Cal- 
endar (or History) of Legislative Busi- 
ness, History and Index of all Senate 
and Assembly Bills, Constitutional 
Amendments, Concurrent, Joint, Sen- 
ate and House Resolutions introduced. 
Sacramento, State Printing Office. 


A Final Calendar is published 
after each legislative session. It 
includes a history of all action 
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taken arranged by bill number 
with cross references from code 
section, together with additional 
material on the organization of 
the Legislature. All proposed 
legislation, whether or not en- 
acted, is included. 
8. California. State Publications and 

Documents. Distributed by Super- 

visor of Documents. Sacramento, State 


Printing Office, 1945. 


Similar to the Monthly Catalog 

of United States Government 

Publications. It is compiled by 

the California State Library at 

Sacramento and issued monthly 

in mimeographed form. There are 

annual cumulations since 1945. 

9. California. University. Bureau 
of Public Administration. Legislative 
Problems Series. Berkeley, 1937, to 
date. 

The title page of each states: 
“This report is one of a series pre- 
pared at the request of California 
legislators. In order to maintain 
the value of its impartial legisla- 
tive research service, the Bureau 
avoids definite recommendations 
on controversial subjects.” 

10. Hasse, Adelaide R. Index of 
Economic Material in Documents of 
the States of the United States, Cali- 
fornia, 1849-1904. Washington, D.C., 
Carnegie Institution, 1908. 316 p. 

A broad subject index to the 
printed reports of administrative 
officers, legislative committees 
and special commissions of Cali 
fornia, including governors’ mes- 
sages. 

11. Kleps, R. N. The Revision and 
Codification of California Statutes 
1849-1953. 42 California Law Review 
766-802 (1954). 

12. Miller, Justin. History of the 
California Code of Civil Procedure. 
23 West’s Annotated California Codes 
1-44 (1955). 
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13. Palmer, William J. and Selvin, 
Paul P. The Development of Law in 
California. 1 West’s Annotated Cali- 
fornia Codes: Constitution 1-65 (1955). 


14. Parma, Rosamund. The History 
of the Adoption of the Codes of Cali- 
fornia. 22 Law Library Journal 8-21, 
Bibliography: p. 41-56 (1929). 


15. State Bar of California. Com- 
mittee Reports. Published in the Pro- 
ceedings (1928-1950) of the State Bar 
and in the Journal of the State Bar of 
California 1926 to date. They are im- 
portant in determining intent, mostly 
related to procedural legislation. They 
include proposed legislation sponsored 
and drafted by the Bar Association. 


16. State Bar of California. Com- 
mittee on Continuing Legal Educa- 
tion. Review of Selected Code Legis- 
lation. (Prepared by Department of 
Continuing Education of the Bar of 
the University of California Exten- 
sion.) 

The first of this series appeared 

in 1955 and was published as a 

separate volume. The 1957 and 

1959 Reviews of Selected Code 

Legislation have appeared in vol- 

umes 32 and 34 of the Journal of 

the State Bar of California. The 
text of some legislation is included 
together with citations to cases 
and Legislative and State Bar 
Committee reports. 


17. Van Alstyne, A. and Ezer, M. J. 
Legislative Research in California: 
The Unchartered Wilderness. 35 Los 
Angeles Bar Bulletin 116-119, 128-130, 
145-147, 162-169, (1960). 


Section C. Secondary and 
Specific Materials 

Occasionally and irregularly, vari- 
ous agencies and commissions make 
special reports which are the basis of 
legislation. The following is an incom- 
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plete list of such materials to suggest 
what is available by searching library 
catalogs and indices. 


1. California. Attorney General's 
Committee on Water Lawyers on 
County of Origin Problems. Report to 
Edmund G. Brown, Attorney General 
of California. Sacramento, 1957. 59 
leaves. 

2. California Bar Association. Re- 
port of Section “B” on criminal law 
and procedure. San Francisco, 1916- 
1920. 2 nos. in 1 vol. 


3. California. Board of Corrections. 
First Interim Report of the Special 
Crime Study Commissions on Crimi- 
nal Law and Procedure, Adult Cor- 
rections and Release Procedures, Ju- 
venile Justice, Social and Economic 
Causes of Crime and Delinquency and 
Organized Crime. Sacramento, 1948. 
35 p. 


4. California. Commission on Uni- 
form State Law. California Annota- 
tions to the Proposed Uniform Com- 
mercial Code, Sacramento, 1953. 111 p. 


5. California. Crime Commission. 
Report. 1929-31. Sacramento, 1934. 2 
vols. in 1. 


6. California. Department of In- 
surance. Papers for Conference on In- 
surance Laws. Sacramento, 1942-46. 
2 v. 


7. California. Department of Insur- 
ance. Proposed Insurance Legislation, 
1955, 1958 sessions. mimeo. Sacra- 
mento, 1955-58. 


8. California. Departmental Reports. 
Reports of the various depart- 
ments of the State often contain 
suggestions and recommendations 
for new legislation or amend- 
ments to existing laws. For ex- 
ample, see: California Horse Rac- 
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ing Board, Fourth Biennial Report 
in 1 App. to Journal of Senate 
and Assembly (1941), and Cali- 

fornia State Banking Department 

Forty-eighth Annual Report 

(1957). 

9. California. Legislative Counsel 
Bureau. Analysis of California Dis- 
trict Laws. Prepared for the use of 
the Assembly Interim Committee on 
Municipal and County Government, 
by Ralph N. Kleps, Legislative Coun- 
sel. Sacramento, Assembly of the State 
of California, 1955. 392 p. 

10. California. Legislative Counsel 
Bureau. Changes in the California 
Corporation Laws, effective August 
14, 1931 and Analysis by Legislative 
Counsel Bureau of Assembly Bill No. 
1000 (Chapter 862) compiled by Frank 
C. Jordan, Secretary of State. Sacra- 
mento, California State Printing Office, 
H. Hammond, State Printer, 1931. 
156 p. 

11. California. Legislative Counsel 
Bureau. Opinions of Legislative Coun- 
sel; Central Valley Project—No. 1323. 
Sacramento, California State Printing 
Office, 1954. 14 p. 


12. California. Special Crime Study 
Commission on Organized Crime. 
Combined Reports. Sacramento, 1950. 
1 v. various pagings. 

— Final Report. Sacramento, 1953. 
131 p. 


13. Hichborn, Franklin, 1869—Story 
of the Session of the California Legis- 
lature of 1909, 1911, 1913, 1915, 1921. 
San Francisco, Press of the James H. 
Barry Co. 5 v. 

14. Olson, C. L. State Papers and 
Public Addresses January 2, 1939, 
January 4, 1943. Selected by Stanley 
Mosk, executive secretary to the gov- 
ernor. Sacramento, Printed in Caii- 
fornia State Printing Office, 1942. 501 
p. 
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15. Weigel, S. A. Preliminary Re- 
port on plans for inquiry into the wis- 
dom of a California Automobile Ac- 
cident Commission. Sacramento, State 


Printing Office, 1959. 31 p. 





CALIFORNIA LEGISLATIVE 
HISTORY WORK SHEET 
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CHAPTER NUMBER............................ 
SOURCES CHECKED 
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3. California State Bar Journal 


Code Legislation Issue 
PI oes 


4. Judicial Council Reports 
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5. University of California 


Bureau of Public Administration 
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6. California Legislature Interim Committee 
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9. Bills and Amendments 
A eee sear 


10. Check of Final Calendar 
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OPINION OF THE COMMITTEE ON LEGAL ETHICS 


LOS ANGELES BAR ASSOCIATION 


Opinion No. 258 





(March 5, 1958) 

SOLICITATION OF PROFESSIONAL EM- 
PLOYMENT. REQUIREMENTS OF CANON 
46 MUST BE OBSERVED IN CONNEC- 
TION WITH ADVERTISEMENTS PUB- 
LISHED IN LOCAL LEGAL JOURNALS 
OFFERING SERVICES IN A PARTICULAR 
BRANCH OF THE LAW TO OTHER AT- 
TORNEYS. 

The Committee has been asked for 
its opinion as to the ethical propriety 
of the following varieties of advertise- 
ments which have appeared in local 
legal journals under the heading of 
Special Services: 


Example A 

ATTORNEY JoHN X. Doe. Appellate, 
briefing and consultative practice. 
Many years Research Attorney to 
Court of Appeal. Formerly Revisory 
Editor Legal Pub. Co. Author of work 
on California evidence, etc. (Address 
—phone number ) 


Example B 

ATTORNEY—available to serve other 
lawyers, to prepare or amend sched- 
ules in bankruptcy and statements of 
affairs. Richard Z. Roe (address—tele- 
phone number ) 


Example C 

Younc attorney with own office 
downtown offers part time services to 
other attorneys. (Address—telephone 
number ) 

The general rule against solictation 
of employment through advertising is 
stated in the opening sentence of 
Canon 27 of the Canons of Profes- 
sional Ethics of the American Bar As- 
sociation. 

“It is unprofessional to solicit pro- 
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fessional employment by circu- 
lars, advertisements, through tout- 
ers or by personal communica- 
tions or interviews not warranted 
by personal relations.” 
The Canon applies to the solicitation 
of business from other lawyers. See 
A.B.A. Opinions 1, 24, 36, 123, 145 and 
232; Drinker, Legal Ethics, page 220 
(1953). 

Section a of Rule 2 of the Rules of 
Professional Conduct of the State Bar 
of California sets forth the same rule 
as follows: 

“A member of the State Bar shall 

not solicit professional employ- 

ment by advertisement or other- 
wise. 

One of the few recognized excep- 
tions to this general prohibition against 
advertising is that an attorney en- 
gaged in a specialized legal service 
directly to other lawyers may insert in 
legal journals a dignified notice which 
will bring that fact to the attention of 
lawyers desiring to obtain such serv- 
ices. The notices which have been 
brought to our attention must come 
within the scope of this exception in 
order to escape condemnation. The 
exception is stated in the American 
Bar Association’s Canon 46, entitled 
“Notice to Local Lawyers,” which 
reads: 

“A lawyer available to act as an 

associate of other lawyers in a 

particular branch of the law or 

legal service may send to local 
lawyers. only and publish in his 
local legal journal, a brief and 
dignified announcement of his 
availability to serve other law- 
yers in connection therewith. The 


269 


announcement should be in a 

form which does not constitute a 

statement or representation of spe- 

cial experience or expertness.” 

The closest thing to a statement of 
this exception which can be found in 
the Rules of Professional Conduct of 
our State Bar is the following sentence 
from Section b of Rule 2: 

“Further, nothing in this rule shall 

be deemed to prevent a member 

from circulating among lawyers 
only, a brief, dignified notice that 
he is rendering a specialized legal 
service. 
The language of the Rules of Profes- 
sional Conduct is apparently more re- 
strictive than Canon 46 since it does 
not confer express permission for pub- 
lication in local legal journals. 

However, this Committee has been 
of the opinion on past occasions that 
such permission should be implied as 
part of this exception. It is desirable 
to construe the exception in terms of 
the more complete statement con- 
tained in Canon 46, particularly since 
the Canons are commended to mem- 
bers of the State Bar by Rule 1 of the 
Rules of Professional Conduct and 
have been adopted generally by the 
Los Angeles Bar Association as a 
course of conduct for its members. 

This Committee has also previously 
been of the opinion that the Los An- 
geles Daily Journal and the Metropoli- 
tan News are “local legal journals” 
within the meaning of Canon 46 and 
are, therefore, proper vehicles for the 
type of notices contemplated. 

It is the opinion of the Committee 
that Example B is the only one of the 
three advertisements which meets all 
of the requirements of Canon 46. The 
other two examples are improper, but 
for different reasons. Example A vio- 
lates the prohibition of Canon 46 
against “a statement or representation 
of special experience or expertness.” It 
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should be noted in this connection tha 
ethical requirements could be met by 
elimination from Example A of al 
of the language following the worc 
“briefing.” 

In the opinion of the Committee 
Examples A and B do purport to offer 
services which meet the “in a partic 
ular branch of the law” requiremen: 
of Canon 46. Prior to the amendment 
of Canon 46 on February 21, 1956, this 
requirement was expressed in terms oi 
“rendering a specialized legal service.” 
The ethics committees of some bar 
associations have recognized only a 
few such services; others have been 
more liberal. For a listing of opinions 
by ethics committees of other bar asso- 
ciations as to whether practice of a 
given branch of the profession con- 
stitutes a specialized legal service, ref- 
erence is made to pages 243-245 of 
Professor Drinker’s book. It is the posi- 
tion of this Committee that the in- 
creasing variety and complexity of 
modern legal problems constantly re- 
quires greater specialization by attor- 
neys and, consequently, the recogni- 
tion of a greater number of particular 
branches of the law. 

Advertisements such as Example C, 
however, must continue to be held im- 
proper since they do not in any way 
purport to offer specialized legal serv- 
ices in a particular branch of the law. 
It is well settled that Canon 46 does 
not permit the advertisement of part- 
time services of a general nature. The 
fact that advertisements such as Ex- 
ample C are designated as offerings of 
“Special Services” in a newspaper cap- 
tion does not make them so. It should 
be further understood that the Com- 
mittee is of the opinion that such dis- 
regard of the Canon cannot be justi- 
fied on any grounds of “local custom.” 

This opinion, like all opinions of 
this Committee, is advisory only. ( By- 
Laws, Article X, Section 3) 
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Bulletin from Belli’s Bar 


We want it clearly understood 
that we would never, never, origi- 
nate an item like the one below— 
well, let’s say never without at least 
some residual qualms. At the same 
time, since it has already been wide- 
ly disseminated throughout North- 
ern California by that eminently re- 
spectable journal, The San Francisco 
Chronicle, we believe we would be 
guilty of officious intermeddling with 
the course of human events if we 
sought to suppress it in Southern 
California. We refer to the follow- 
ing squib which topped Herb Caen’s 
column in a copy of the Chronicle 
which we happened to peruse: 

“David Snodgrass, the austere 
Dean of Hastings Law College, 
walked into Lawyer Melvin Belli’s 
new Victorian style offices on Mont- 
gomery, rapped on the Gold Rush 
bar in Belli’s sanctum and an- 
nounced: ‘Just a glass of cham- 
pagne, please—I’m too old to go 
upstairs with the girls!” 
Having gone this far we find our- 
selves frustrated by the fact that we 
cannot come up with a concluding 
comment which is at once pithy, 
pertinent and prudent. Perhaps some 
reader can supply it for us. If not, 
let’s just recaption this Belli Up to 
the Bar, Boys, and forget all about it. 


oO oO °o 
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HARNAGEL, JR. 








Firm Fun (II) 


Our little piece about the names 
of law firms' got a quick response 
from a number of kindred spirits. 

Ray H. Kinnison, Referee in Bank- 
ruptcy, had us on the telephone early 
on the day the BULLETIN came out to 
renew an old acquaintance to tell us 
that the real live firm name he had 
most enjoyed was Stearns, Luce, 
Forwarp & Swine, a forerunner of 
the present Luce, Forward, Hamil- 
ton & Scripps of San Diego. 


Carl Stutsman was next, to con- 
tribute Cumminc & Goorne, also in 
the real life category. He said he 
picked it up in The New Yorker. Our 
research department reports that it’s 
not listed as a firm name in Parker’s 
directory, but that Goornc & Cum- 
MING (naturally it works in either di- 
rection) is listed on page 535 of the 
Los Angeles Exchange Telephone Di- 
rectory, Central Section, June, 1958 
edition. 


Helen Kemble contributed the fol- 
lowing in the fanciful category: 
Upp & Downes; Lyon, TIGERMAN & 
Wo tr; Bass & Trout; HALE, Frost 
& SNow; Sturpy & StroNnG; BACON & 
Ham; Fut & STEELE; and Heap & 
Foore. All in the Parker opus. 


The “Downes” up there is Edward 





1Los Angeles Bar Bulletin, Vol. 35, No. 6, p. 203, 
April, 1960. 
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P. Downes. Harry Hupp told us that 
it was once suggested, when Downes 
was a pre-law student, that when he 
(Downes) finished law school, the 
two of them should form the firm of 
Hurr & Downes. 


The most elaborate response we 
received was from Richard Barry, 
the Industrial Accident Commission 
Referee. We're going to run that 
later on. 


oe 2 co 


Operation Oberweiss 


We have definitely concluded that if 
Holographic Herman’, Brothers Oscar 
and Adolph, little Frederick and Pastor 
Licknitz ever lived any place, they 
lived in Texas. That limits our search 
somewhat, but still leaves plenty of 
territory to cover even if it is no longer 
the largest state. Our operatives in 
Texas are now at Great Expanse Com- 
bing that Commonwealth from El Paso 
to the Sabine River. If they turn up 
any Heirs we will let you know. 


Tempus Fugit 


Building on land that carries the tra- 
ditional 99 year lease seems like a safe 
bet these days. But back in the Middle 
Ages, England’s King John handed out 
999 year leases on the land which is 
now beneath many of London’s build- 


ings—and these leases are nearing 
end.—American Business. 


o 3° ° 


Western Oil & Refining some ti, 
ago reminded us of this nae & 
pleasant perennial: 

A young lawyer attended th 
neral of an eminent financi¢ 
friend arrived at the funeral & 
late, took a seat beside the law 
and whispered: “How far ha§. ... 
service gone?” 

The lawyer nodded toward 
clergyman in the pulpit and 
pered back: “Just opening for the | 
defense.” x | 


o o oC 


Out of the Mouth of Babes* 

The following bits of wisdom, We.+ 
culled from answers to questiong:< . 
Federal Jurisdiction and Proce ure 
given in the Illinois bar examinat 1: 


“The Federal Rules are ver «p= | 
erally construed so that aia ee 
nothing is impossible.” « 


“The Federal Rules of Civit 
cedure are very much relaxed), 
“Under the Federal Rules’ is 
not fatal to the suit to state the 
cause of action in the initial plead- 
ings.” 
1Los Angeles Bar Bulletin, Vol. 35, No. 1, p. 30, 


No. 2, p. 53 and No. 4, p. 131, November and q 
December, 1959 and February 1960. F 
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